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RULES  AND  REGULATIONS 


Title  24 — Housing  and  Urban  Development 

CHAPTER  VIII— LOW  INCOME  HOUSING, 
DEPARTMENT  OF  HOUSING  AND  UR¬ 
BAN  DEVELOPMENT 

[Docket  No.  R-T7-380I 

PART  880 — SECTION  8  HOUSING  ASSIST¬ 
ANCE  PAYMENTS  PROGRAM— NEW 
CONSTRUCTION 

Requests  for  Rent  Increase 

AGENCY;  Department  of  Housing  and 
Urban  Development. 

ACTION :  Final  Rule. 

SUMMARY:  The  purpose  of  this  rule  Is 
to  revise  the  circumstances  and  limita¬ 
tions  imder  which  HUD  may  approve  a 
request  for  a  rent  increase  submitted  by 
an  Owner  with  the  Pinal  Proposal  or 
architect’s  certification. 

This  rule  allows  HUD  to  approve  such 
requests  for  rent  increase  if  the  need  for 
Increased  rents  results  from  circum¬ 
stances  beyond  the  developer’s  control 
and  it  rents  were  not  a  deciding  factor 
In  ccxnpetitive  selection.  The  principal 
change  Is  deletion  of  the  limitation  in 
the  present  regulations  which  requires 
that  Increased  rents  not  exceed  those 
rents  proposed  by  the  Owner  in  his  Pre¬ 
liminary  Proposal.  The  requirement  that 
the  requested  rents  be  determined  rea¬ 
sonable  remains  the  same.  ’The  require¬ 
ment  that  the  requested  rents  not  ex¬ 
ceed  Fair  Market  Rent  limitations  has 
been  modified. 

EFFECTIVE  DATE:  March  24,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

April  D.  LeClair,  New  Construction/ 
Rehabilitation  Branch,  Office  of  As¬ 
sisted  Housing  Development,  Housing, 
Department  of  Housing  and  Urban  De¬ 
velopment,  Washington,  D.C.  20410. 
(202-755-5380) . 


tion.  It  was  suggested  that  the  Fair  Mar¬ 
ket  Rent  limitations  may  have  been  re¬ 
vised  due  to  Inaccuracy  in  the  original 
calculation  of  the  Fair  Market  Rents  or 
may  not  have  been  Intended  to  cover 
the  period  in  which  occupancy  of  the 
project  is  now  expected. 

Other  comments  recommended  as  an 
alternative  restriction  to  §  880.209(b)  (4) 
substituting  the  Fair  Market  Rent  limi¬ 
tations  in  effect  at  the  time  of  Prelimi¬ 
nary  Proposal  as  modified  by  the  Auto¬ 
matic  Annual  Adjustment  Factors.  This 
was  rejected  since  the  Automatic  An¬ 
nual  Adjustment  Factors  are  designed 
to  reflect  changes  in  Contract  Rents 
needed  by  projects  already  in  occupancy 
and  not  changes  in  market  or  cost  con¬ 
ditions  which  would  affect  construction. 

Since  we  agree  that  HUD  and  com¬ 
peting  owners  are  amply  protected  by 
§  880.209(b)  (2)  and  (3),  we  have  ac¬ 
cepted  the  recommendation  to  permit 
the  use  of  the  Fair  Market  Rent  limita¬ 
tions  in  effect  at  the  time  of  HUD’s  con¬ 
sideration  of  the  request  for  increase  in 
Contract  Rents. 

Applicability  to  Substantial 
Rehabilitation 

Some  commenters  noted  that  this  re¬ 
vision  should  be  applied  to  the  Substan¬ 
tial  Rehabilitation  program  as  well.  ’This 
has  been  the  Department’s  intention, 
though  publication  for  comment  of  the 
proposed  regulations  for  Substantial  Re¬ 
habilitation  was  not  made  due  to  an 
oversight.  Therefore,  a  comparable  revi¬ 
sion  in  the  Substantial  Rehabilitation 
§  881.209(b)  is  now  being  published  for 
effect. 

Implementation 

Some  commenters  raised  questions 
concerning  the  implementation  of  this 
regulation.  The  internal  implementing 
instructions  will  be  handled  in  the  ap¬ 
propriate  HUD  Handbooks. 


§  880.209  Final  proposals. 

•  •  •  •  • 

(b)  Consistency  with  Preliminary 
Proposal.  The  Final  Proposal  shall  be 
consistent  with  the  HUD  approved  Pre¬ 
liminary  Proposal.  Any  material  devia¬ 
tions  from  the  Preliminary  Proposal  in 
the  Final  Proposal  will  cause  reconsid¬ 
eration  by  HUD  of  such  Pinal  Proposal 
and  may  result  in  its  rejection.  How¬ 
ever,  the  Owner  may  request,  with  the 
submission  of  his  Final  Proposal  or  ar¬ 
chitect’s  certification,  an  increase  in 
Contract  Rents  over  those  approved  in 
the  Preliminary  Proposal;  and  HUD,  in 
its  discretion,  may  approve  such  an  in¬ 
crease  if  HUD  determines  that  (1)  (1) 
the  need  for  increased  rents  is  due  to 
factors  beyond  the  Owner’s  control 
which  he  could  not  have  reasonably 
foreseen  or  (ii)  HUD’s  previous  findings 
regarding  the  reasonableness  of  rents 
were  in  error  because  of  increases  in 
construction  costs,  real  property  taxes, 
utility  rates  or  similar  costs  (e.g.,  assess¬ 
ments.  and  utilities  not  covered  by  regu¬ 
lated  rates)  in  excess  of  those  taken  into 
account  by  HUD  in  determining  the  rea¬ 
sonableness  of  the  Contract  Rents  pro¬ 
posed  in  the  Preliminary  Proposals;  (2) 
the  requested  rents  are  reasonable  (see 
S  880.108(b) ) ;  (3)  (i)  there  was  suffi¬ 
cient  contract  authority  to  select  all  ap- 
provable  Preliminary  Proposals,  or  (ii) 
it  is  specifically  determined  by  HUD, 
based  upon  the  record  of  the  ranking  of 
all  the  approvable  Proposals,  that  the 
Preliminary  Proposal  clearly  would  have 
been  selected  even  without  regard  to  any 
weight  being  given  by  reason  of  its  rents; 
and  (4)  the  requested  rents  do  not  ex¬ 
ceed  the  Fair  Market  Rent  limitations  in 
effect  at  the  time  of  HUD’s  decision  on 
the  request  for  rent  increases  (see 
f  880.108(a) ).  The  Owner  shall  submit 
documentation  Justifying  his  request  and 
evidencing  the  need  for  increased  rents. 


SUPPLEMENTARY  INFORMA’nON: 
The  Department  gave  notice  on  Decem¬ 
ber  30,  1976,  at  41  CFR  56829  that  It  was 
proposing  to  amend  Title  24  of  the  C(xle 
of  F^eral  Regulations  by  revising  §  880.- 
209(b).  The  comment  period  closed 
January  31. 1977. 

By  the  deadline,  the  Department  had 
received  13  comments  from  outside 
sources  and  four  from  its  own  field  offices 
In  response  to  the  December  30.  1976' 
publication.  All  comments  were  carefully 
considered,  and  changes  have  been  made 
to  the  proposed  regulations,  as  set  forth 
below,  to  refiect  these  comments  and  to 
Include  one  item  contained  in  §  880.209 
(b)  as  published  April  26,  1976,  which 
was  erroneously  deleted  from  the  pro- 
PKised  regulation.  A  discussion  of  the 
changes  and  the  more  recurrent  and  sig¬ 
nificant  comments  is  set  forth  below. 

Which  Fair  Market  Rents  Should 
Be  Used? 

Approximately  half  of  the  comments 
expressed  concern  that  the  restriction 
of  rent  Increases  to  the  Fair  Market 
Rent  limitations  in  effect  at  the  time  of 
siffimlsslon  oi  the  Preliminary  Proposal 
would  defeat  the  purpose  of  the  re^a- 


Inclusion  of  Material  from  the 
April  26, 1976,  Regulation 

Section  880.209(b)(1)  has  been  modi¬ 
fied  to  include  the  condition  contained 
In  this  Section  as  published  April  26, 
1976,  which  should  not  have  been  deleted 
from  the  proposed  regulation. 

The  Department  feels  that  this  regu¬ 
lation  should  be  made  effective  upon 
publication  since  the  change  will  affect 
proposals  which  are  presently  in  proc¬ 
essing  and  delay  in  implementation  of 
the  regulation  would  produce  delay  in 
completion  of  processing  and  in  con¬ 
struction  starts. 

A  finding  of  Inapplicability  regarding 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance  with 
HUD  procedures.  A  copy  of  this  Find¬ 
ing  of  Inapplicability  will  be  available 
for  public  Inspection  during  regular  busi¬ 
ness  hours  at  the  office  of  the  Rules 
Docket  Cfieiic,  Office  of  the  Secretary, 
Room  10141,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W..  Washington,  D.C. 

Accordingly,  Title  24  of  the  Code  of 
Federal  Regulations  is  amended  by  re¬ 
vising  §  880.209(b)  to  read  as  follows: 


(Sec.  7(d).  Department  of  HUD  Act  (42 
UH.C.  3636(d));  sec.  6(b)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437c 
(b));  sec.  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f).) 

Note. — It  Is  hereby  certified  that  the  eco¬ 
nomic  and  Inflationary  Impacts  of  this  regu¬ 
lation  have  been  carefully  evaluated  In  ac¬ 
cordance  with  Executive  Order  No.  11821. 


Issued  at  Washington,  D.C.,  March  17, 
1977. 


Morton  A.  Baruch, 
Acting  Deputy  Assistant  Sec- 
rktary  for  Housing — Federal 
Housing  Commissioner. 


|PR  Doc.77-8744  Piled  3-23-77:8:45  am] 


[Docket  No.  R-77-3871 

PART  881— SECTION  8  HOUSING  ASSIST¬ 
ANCE  PROGRAM — PAYMENTS— SUB¬ 
STANTIAL  REHABILITATION 

Requests  for  Rent  Increase 

AGENCY:  Eiepartment  of  Housing  and 
Urban  Development. 

ACmON;  Final  Rule. 

SUMMARY:  The  purpose  of  this  rule  ia 
to  revise  the  circumstances  and  limita- 
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tious  under  which  HUD  may  approve  a 
request  for  a  rent  Increase  submitted  by 
an  Owner  with  the  Pinal  Prwosal, 
architect’s  certification,  or,  if  such  cer¬ 
tification  is  hot  required,  with  the 
Owner’s  acceptance  of  HUD’s  Notifica¬ 
tion  of  Approval  of  Final  Proposal.  This 
rule  would  sdlow  HUD  to  approve  such 
requests  for  rent  increase,  if  the  need  for 
increased  rents  results  from  circum¬ 
stances  beyond  the  developer’s  control 
and  if  rents  were  not  the  deciding  factor 
in  competitive  selection.  The  require¬ 
ment  that  the  requested  rents  be  deter¬ 
mined  reasonable  remains  the  same.  The 
requirement  that  the  requested  rents 
not  exceed  the  Fair  Market  Rent  limita¬ 
tions  has  been  modified. 

EFFECTIVE  DA’TE:  March  24,  1977. 

FOR  FUR’THER  mFORMA’TION  CON-* 
TACT: 

April  D.  LeClair,  New  Construction/ 
Rehabilitation  Branch,  Office  of  As¬ 
sisted  Housing  Development,  Housing, 
Department  of  Housing  and  Urban 
Development,  Washington,  D.C.  20410. 
(202-755-5380). 

SUPPLEMENTARY  INPORMAnON: 
The  Department  gave  notice  on  Decem¬ 
ber  30.  1976,  at  41  FR  56829  that  It  was 
proposing  to  amend  ’Title  24  of  the  Code 
of  Federal  Regulations  by  revising  §  880.- 
209(b)  of  the  New  Construction  Regula¬ 
tions.  The  comment  period  closed  Janu¬ 
ary  31,  1977.  ’Though  it  has  been  the 
Department’s  intention  to  assure  that 
conforming  revisions  are  made  in  the 
Substantial  Rehabilitation  Regulation, 
§  881.209(b) ,  the  ai^>ropriate  revision  for 
Substantial  Rehabilltatkm  was  not  pub¬ 
lished  for  comment.  However,  comments 
received  in  respmise  to  the  above  refer¬ 
enced  notice  stressed  the  need  to  make 
conforming  changes  in  the  Substantial 
Rehabilitation  regulations. 


RULES  AND  REGULATIONS 

The  Department  had  determined  that 
it  is  unnecessary  to* publish  this  amend¬ 
ment  for  comment  since  conunents  on 
the  proposed  Regulation  for  New  Con- 
structl<m  and  revisions  which  were  made 
as  a  result  of  those  comments,  are 
equally  applicable  to  Substantial  Reha¬ 
bilitation. 

The  Department  feels  that  this  regu¬ 
lation  should  be  made  effective  upon  pub¬ 
lication  since  the  change  will  affect  pro¬ 
posals  now  in  process  and  a  delay  in 
implementation  will  result  in  a  delay  in 
the  completion  of  processing  and  start 
(ff  rehabilitation. 

A  Finding  of  Inapplicability  respect¬ 
ing  the  National  Environmental  Policy 
Act  of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  this 
Finding  of  Inapplicability  will  be  avail¬ 
able  for  public  inspection  diiring  regu¬ 
lar  business  hours  at  the  office  of  the 
Rules  Docket  Clerk,  Office  of  the  Sec¬ 
retary,  Room  10141,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 

Accordingly,  24  CFR  is  amended  by 
revising  §  881.209(b)  as  follows: 

§  881.209  Final  proposals. 

•  •  •  •  • 

(b)  Consistency  With  Preliminary 
Proposal.  The  Final  Proposal  shall  be 
consistent  with  the  HUD-approved  Pre¬ 
liminary  ProposaL  Any  material  devla- 
tlcxis  from  the  Preliminary  Proposal  in 
the  Final  Prc^xisal  wUl  cause  reconsider¬ 
ation  by  HUD  of  such  Final  Proposal  and 
may  result  in  its  rejection.  However,  the 
Owner  may  request,  with  the  submlssicxi 
of  his  Final  Proposal  or  architect’s  cer¬ 
tification  or,  if  such  certiflcatlcm  is  not 
required.* with  the  Owner’s  acceptance  of 
HUD'S  Notification  of  Approval  of  Final 
Proposal,  an  Increase  in  Contract  Roits 
over  those  approved  in  the  Preliminary 
Proposal;  and  HUD,  in  its  discretion,  may 
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approve  such  an  Increase  of  HUD  deter¬ 
mines  that  (1)  (i)  the  need  for  increased 
rents  is  due  to  factors  beyond  the  Own¬ 
er’s  control  which  he  could  not  have  rea¬ 
sonably  foreseen  or  (il)  HUD’s  previous 
findings  regarding  the  reasonableness  of 
rents  were  in  error  because  of  increases 
in  rehabilitation  costs,  real  property 
taxes,  utility  rates  or  similar  costs  (e.g.. 
assessments,  and  utilities  not  covered  by 
regulated  rates)  in  excess  of  those  taken 
into  account  by  HUD  in  determining  the 
reasonableness  of  the  Contract  Rents 
proposed  in  the  Preliminary  Proposal; 
(2)  the  requested  rents  are  reasonable 
(see  S  881.108(b) ) ;  (3)  (i)  there  was 
sufficient  contract  authority  to  select  all 
approvable  Preliminary  Proposals,  or  (ii) 
it  is  specifically  determined  by  HUD, 
based  upon  the  record  of  the  ranking  of 
all  the  approvable  Proposals,  that  the 
Preliminary  Pitvosal  clearly  would  have 
been  selected  even  without  regard  to  any 
weight  being  given  by  reason  of  its  rents; 
and  (4)  the  requested  rents  do  not  exceed 
the  Fair  Market  Rent  limitations  in  ef¬ 
fect  at  the  time  of  HUDs  decision  on  the 
request  for  rent  increase  (see  S  881.108 

(a)  ) .  The  Owner  shall  submit  documen¬ 
tation  Justifying  his  request  and  evidenc¬ 
ing  the  need  for  Increased  rents. 

(Sao.  7(d).  Department  of  HDD  Act  (43 
UJS.O.  S6SS(d));  see.  6(b)  of  the  United 
States  Housing  Act  of  1937  (42  DH.C.  1437c 

(b)  ) ;  sec.  8  of  the  United  States  Housing  Act 
of  1937  (42  UH.C.  1437f.)  ) 

Non. — ^It  la  hereby  certified  that  the  eco¬ 
nomic  and  Infiatlonary  Impacts  of  this  reg- 
ulatloo  have  been  carefully  evaluated  In 
accordance  with  Kxecutlve  Order  No.  11831. 

Issued  at  Washington.  D.C.,  March  17, 
1977. 

Morton  A.  Baruch. 

Acting  Deputy  Assistant  Secre¬ 
tary  for  Housing.  Federal 
Housing  Commissioner. 

(PB  Doc.77-8743  Plied  3-33-77;8:45  am) 
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